
 

 

1. What is ASMOF’s legal action?  
 

In 2018, half of all junior doctors reported not being paid for all their unrostered overtime. 

When NSW Health fails to pay you for the hours you have worked, it is breaching your 

Award – and breaking the law.  

ASMOF NSW is working with Hall Payne Lawyers to commence a prosecution against the 

NSW Government (NSW Health) in the Supreme Court of NSW for breaching the Public 

Hospital Medical Officers (State) Award (Award) by failing to pay overtime to junior 

doctors and meal allowance payments. This is known as a contravention action. 

Hall Payne Lawyers will file proceedings, and ASMOF is the litigant acting on behalf of our 

members.   

 

2. What are the aims of the legal action? 
 

ASMOFs priority is to ensure current and future junior doctors are protected at work. 

The main objective of our action is therefore to modernise the Award. The Award should be 

protecting you at work by providing the legal safeguards around hours of work - but it’s not. It 

has not been significantly updated in over 35 years and is no longer fit for purpose. NSW 

Health has refused to fix it, despite knowing it failing to protect doctors. This is our chance to 

change the Award. 

As a Union, ASMOF can negotiate changes to the Award. Currently the NSW Government 

refuses to negotiate changes (aside from annual pay increase- capped at 2.5%). 

 

Our legal action will put pressure onto the NSW Government which we will leverage to force 

Award change. 

 

3. What is the legal strategy? 
 

We aim to put pressure on the NSW Government to change the Award in 2 ways: 

1. Recover unpaid wages for doctors 

We will be seeking payment for doctors who are part of their action their unpaid 

overtime/meal breaks. This is a significant financial liability for the Government. For example 

a doctor we previously assisted who worked overtime for 4 years received $201 000 in back 



pay. Even small claims, such as attending for handover or rounds 30 minutes or 1 hour early 

add up over time. 

 

2. Monetary penalties to be imposed on the NSW Government for breaking the law. 

 

Under s.357(2) of the Industrial Relations Act 1996 the NSW Government may be forced to 

pay financial penalties if it is found to have breached your Award by not paying you. Only 

contravention proceedings are capable of incuring civil penalties on NSW Health. These 

penalties may be a significant liability for NSW Health and will strengthen our negotiating 

position 

 

4. Who is eligible to join ASMOF NSW legal action?  

If you’re currently a junior doctor employed by NSW Health or worked as a junior doctor in 

the past five years, and regularly worked unrostered overtime, you can be part of this action.  

 This includes all interns, residents, registrars, and senior registrars.  

 We know that the workplace culture can deter you from claiming your overtime. You do not 

have to have claimed your hours or logged your hours to be part of this action.  

 You also do not have to reside in NSW or be currently employed by NSW Health to join this 

action.  

5. What evidence do you need to join? How are you going to be 

able to prove that doctors did that overtime? 
 

It is a very common situation that doctors have not kept track of their hour of unpaid 

overtime. It is not a barrier to making a claim. 

 

Hall Payne will take your statement. We will obtain information from you about the rotations 

in which you worked unpaid overtime. Your statement of the overtime you worked is the 

most important evidence. You do not have to know every hour worked on every day, you can 

provide an average.  

 

We can also determine the overtime from a range of different data held by NSW Health. We 

can use parking access data, changes in pager status or electronic medical record (eMR) 

access data for example to calculate your hours. This is in addition to time and wages 

records such as rosters etc. 

 

Start recording your overtime now! We can use this evidence to support your claim and 

recover this overtime as well. There are many apps you can download to do this at the App 

Store.  

 

6. I am concerned about the impact of joining ASMOF legal 

action on my career. Can I join anonymously? 



 

ASMOF is filing proceedings in its name to protect junior doctors from having to come 

forward publicly as we know this a concern for many doctors. 

 

In your statement to Hall Payne you do not have to name senior doctors or colleagues who 

may have advised you not to claim your unpaid overtime. This claim is not targeting 

individuals but the systemic issues within the NSW Government which have led to doctors 

working unsafe, unpaid hours. It is about the hours you worked, and not about getting other 

doctors in trouble. They have also been affected by this broken system. 

 

In any legal action (class action or ASMOF Claim) at some stage in the action your unpaid 

overtime will need to be calculated.  This will require NSW Health providing your employee 

records as this will give evidence the dates that you worked overtime which were not paid. 

This will also be required in the class action - neither process can allow you to claim your 

unpaid overtime anonymously.  

 

It is very unlikely that there will be negative repercussions as a result of joining our action. 

We say this because ASMOF NSW acts for hundreds of DiTs each year recovering 

thousands of $$ unpaid wages and entitlements. None of these members have had any 

issues.  

 

It is also important to know that it is illegal for NSW Health, or any employee of NSW Health, 

to take any action detrimental to your employment or training because of your involvement in 

either action. It may also be a criminal offence. 

 

7. Will I have to pay legal fees to join ASMOFs action?  
 

You will not have to pay any legal costs. Win or lose, ASMOF NSW will run the proceedings 

in its name and pay all legal costs. 

 

8. Can I join ASMOF legal action and the class action? 
 

No. Legally, you cannot join both actions as both actions are seeking compensation for 

unpaid overtime.  To join ASMOF action you need to opt-out of the class action by 

September 10 

 

9. What is the difference between ASMOF legal action and the 

junior doctor class action?  

These are different legal ways to deal with unpaid overtime and unsafe hours in medicine. 

ASMOF NSW wants to achieve real and permanent change to working conditions for junior 

doctors through our legal action, and change the Award. While ASMOF NSW is supportive 

of the class action, we see a contravention claim as the process to achieve this change. 

Timing  

https://doctorsintraining.org.au/opt-out/


 Class actions often spend years tied up in resolving preliminary arguments - there is a real 

prospect that the class action will take a long time to reach any conclusion. If there is a 

settlement, you will then have to engage with the class action lawyers to seek your share of 

the payment and may have to satisfy certain conditions to claim any entitlement. The 

distribution of any class action amount will also take some time on top of the time taken to 

litigate it. 

ASMOF’s claim will be quicker and more straightforward. Contravention proceedings almost 

always resolve far faster than any class action.  

  Settlement  

The class action in NSW is a claim being brought by two private law firms, Maurice 

Blackburn Lawyers and Hayden Stephens & Associates, on behalf of their client 

Dr. Fakhouri.  

 In a class action, you don’t have control over how the class action is run or the terms on 

which it settles. The Court will ultimately decide whether or not to approve a settlement. If 

ASMOF brings a claim for you, you decide if a settlement offer is sufficient – not a person 

you don’t know.  

 Under the class action, junior doctors may not recover all the compensation that they are 

owed. The class action may settle for an amount that is a small fraction of what you are 

owed.   

Legal fees 

In a class action, the class action lawyers legal fees, and costs for administering any 

settlement or judgement, will be deducted from the amount received in the class action. This 

won’t occur in the ASMOF Claim – aside from the fines which can be paid to ASMOF.  

  Impact  

 Unlike the class action, ASMOF’s contravention claim can the imposition of penalties, not 

just compensation. We believe that findings of contravention by a Court and the imposition of 

penalties will force NSW Health to negotiate with ASMOF for sustainable Award changes.  

  Legal risk  

 The class action is riskier than ASMOF’s claim. A class action is a court proceeding where a 

person brings a claim that they say relates to a wider group of people all affected by the 

same wrong. Class actions require there to be a common issue of fact or law that applies to 

the entire group.  You would know that the circumstances in which junior doctors work 

unpaid overtime are incredibly variable – differing between LHDs, hospitals, wards, and 

senior staff. This is a big risk for the class action as they may not be able to demonstrate a 

common issue of fact. If this happens, the class action may fail.   



 ASMOF’s claim does not carry the risk of having to prove a common issue of fact. It is 

a more straightforward claim to prove.  

10.   Who should opt-out of the class action?  

 If you are eligible to join ASMOF NSW legal action, i.e. you have worked regular, unpaid 

overtime in the last five years, we recommend that you opt-out of the class action before the 

cut-off date – 10 September.  

If you do not opt-out before 10 September 2021 you will not be able to be part of ASMOF’s 

claim.  If you do not opt-out of the class action and it is unsuccessful, or is not as successful 

as you might have wished, you will not be able to make any other claim.  

 

If your overtime claim is for work you did more than 5 years ago, you should stay in the class 

action. 

 

11. How do I opt-out of the class action?  

Please go to our website https://doctorsintraining.org.au/opt-out/ and follow the steps to opt 

out.  

12. How do I join the legal action?  

Please visit https://doctorsintraining.org.au/sign-up-to-the-legal-action/ and fill out the form  

13. What will happen once I join? 
 

You will be contacted by ASMOF to confirm you have opted-out of the class action, as is 

legally required. 

 

After that, an appointment will be made with ASMOF or Hall Payne’s lawyers to take a 

statement from you. We can do this online and find a date and time that suits you. We may 

ask you to provide us documents such as employment contracts, and any documents 

concerning overtime that you may have 

. 

ASMOF will then seeks orders that your unpaid overtime be paid. There is a possibility you 

may have to give evidence in court (unless settled prior).  

 

14. How can I find out more before committing? 
 

If you have questions or concerns about the action or the legal process, please contact us at 

timesup@asmof.org.au, and we can put you in touch our legal team. 
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